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Tirt-E or CASE 


_THE UNITED STATES 


rs. 


N JOSE VALENZUELA-CORREA' 


DOJJVAR IRIZARRY 
T ^MANUnl~GONZ ALF'Z 


t- JOHN. DOE, also known as "Mario C. 

!•* »W • 


, 0 , ATTORNCVf 


FofXXXX deft GONZALEZ 


Michael Direnzo 


15 Columbus Circle 


New York, NY 10023 


541-7740 




For Defendant: VALENZUELA-CORREA 


Irving Kornblum C07-5373 


15 Park Row NYC 10038 




•Did import narcotics into USA not 


>| ABSTRACT OP COSTS 

•4 , 


Fine, 


CUrlc, 


Marshal, 


Attorney, 


Commissioner's Court, 1 


Witnesses, 


Before Costantlno J - Indictment filed 


Before Costantino J - Case_c alled - Defts CORREA IRIZARRY 
present - defts arm i gned and each enter a pi ea of not gull 
for reduction of bail as to deft IRIZARRY 6 Motion granted 


reduced to $100,000 with 10% cash - case set down for Trial on 


Dec. 4, 1972 at 10:00 am - Bench Warrant ordered for John DOE 


earance filed for JOSE VALENZUELA-CORREA (Irving Kornblum 


Magistrate's file 72 M 1883 inserted into CR file. 


11-17-712 Notice of Motion filed, ret'. Nov. 28. 1972. for Discover 


evidence. Bill of Particulars, a 


1972 to Feb, 1973, etc.(Manuel Gonzalez) 














































DOCKET ENTRIES 


4% Cii JL x'i o 


-' 



Before Costantino J <* Case called - motion for Discovery adjd to 


returnable 12/1/72, 



1/2/73 


1/8/73 


1-11-73 


1/11/73 


1/15/73 


1/15/73 


: Or 

1 -22-73 

1/2-1/72 


1/2^5/73 

1/29/73 


1/30/73 


Tfe f 9T*Q — CQS . TflNTINO- J . - C age—called- Deft -OONZALEZ 1 n motion for dlRe/>very 

ft Inspection, etc, adj»d, to 12-4-72 at 31:00 A.M. _ 

Before COSTANTINO, J,- Case called- Attys to neet and agree upon portit 
of Discovery and Inspection, .Motion for se verance as to deft IRIZARRY 
is denied,- Trial adjd to 1/8/73 at 10:00 A.M, 


Before COSTANTINO, J. - Ca se callcd-Doft IRIZARRY and Atty Mr, Ostrow prt 
Motion to substitute hy Hanmor is denied -Motion to reduce ball as to De 

IRIZARY is reduced to $35,000.00 surety bond-Case set down for trial on 


10:00 A.M. 


Before COSTANTINO, J.- Case called- Trial adjd to 1/15/73 at 10:00 A.M. 


Affidavit of ERNEST H. HAMMER filed. 


3y COSTANTINO, J.- MoMorandun and Order filed denying dofts notion for 


taking deposition (Manuel Gonzales:) 


3ofore COSTANTINO. J.- Case called- Oefts Correa and Irizarry and attys 


present-interpreter d, RCNuIGUCZ rwon- Deft Correa withdraws his plea 
of not guilty and cn In's ov:n enU.en a plea o~ guilty to ct, 3-Sentence 
.idl'd without date - Deft in custody. _ 

Affidavit of atty AMOR"'' i #i >i rn -i 
----—--uli-. k - V- bl -'i .. t 3 1 rd ,—u—mr th.-r gup; <-.-t of deft* 3 

- th ° (V Ti°H-L f; _ 0 n . of Mari o Mena pursuer, f to 15 of the 

Federal Rules of Crirjinal procedure. 

Stenographers transc ri pt dated Jan . 15, 1 9 73 f i led _ 

Affidavit filed requesting r , n order to prevent a failure of justice, th. 
Court enter an order pursuant to the ; a: j vis ions of Rule 15, etc, _ 

pcr-iitting depos i tions to b e taken in Cl. i lo. _ 

Before COSTANTINO, Case called- Mei:'on argued and denied. 

Before COSTANTINO, J, - Case cal 1 pdj-_Dqft z and a ttys pre snnt -Deft IRIZARR ’ 

having been advised of his own rightw by the court and on his own behalf 

—- n ot-- 

withdraws his .plea o f/g uil t v to ct, 3 ard enters a plea of guilty to ct 

Sentence adjd w ithout date .-Motion to suppress as to deft GONZALE S _, 

hearing ordered bnd bogun-Kearir.g concluded -Motion denied. 

Before COSTATT [\0, J, Cav.. called- Do :*: MANirc GGNMALEZ and atty preren 

Trial ordered and h. •. •• .-'hi 1 . ;> .* '31/.'. at I fiToO *..M. 

‘ " only copy AVAILABLE ‘ 
















DOCKET ENTRIES 


•• C 


9 ■ Cr.'IMIMAL COCKl.f , . , 

■ - 1 . — — . ^ 


.1 *• DAT* 

y ' ,,, 

■’ • |*RQC**DIW«» * 1 "V; 

» « , , * ' * . ‘ ; * • c ' 1 

■j 1/31/72 

Before COSTANTINO, J,- Case called- Deft and Atty present and inter- 

/* 

preter -Trial re sumed- Trial cont'd to 2/1/73 at 10:00 A.M. 

2/1/73 

Before COSTANTINO, J,- Case called- Deft and Atty present-Trial 

■] 

t - 

resumedGovt rests-Motion to dismiss the indietment-Motion denied, ■ 


with leave to renew-Trial cont'd to 2/2/73 at 10:00 A.M. 

•i 2/2/73 

Before COSTANTINO, J.- Case called- Deft and his atty present- 

h\< . ' 

• ». „ _ 

Trial resumed- Trial cont'd to 2/5/73 at 11:00 A.M, 


Stenographer's transcripts of 1/15/73, 1/29/73, 1/30/31. 2/1/73. 


2/2/73 and 2/5/73 filed. 

2/4/73 •) 

Before COSTANTINO. J.- Case called- Deft and atty present-Trial 

ijtf?, ■< 

‘■♦ii 

resumed- Motion to dismiss counts 2,3,5,6, and 7 are granted (as 

./IT. 1 "■ 

-I', * > — _ 

to deft MANUEL GONZALEZ)-Trial to 2/6/73 

ft 7/6/73 ) 

Before COSTANTINO, J.- Case called- Deft GONZALEZ and counsel 

u 

present-Trial resumed-Jury rottrnns for further deliberation 

%$: '■ 

Jury returns and renders a verdict of guilty as to cts 1 and 4- 

. »V(- f . . 

r. • 

Jury polled and discharged-Bail cont'd -Sentence adld w/o date. 

1;' 2/5/73 

By COSTANTINO, J. - Order of Sustanance and Lodging filed. (& Transp 

,V* 2/6/73 

Affidavit filed re: that the court suppress all Items seized 

: K> • 

as a result of the search. 

t £2/6/73 

Deft GONZALEZ's Memorandum of Lav in support of Affidavit. 

■t . . 3-9-73 

Before COSTANTINO J - Case called - Deft JOSE VALENZUELA 

!."• I? 
h 

CORREA & oounsel Irving Kornblum present - deft: sentenced to 

» » 

, V I 1 *' ’ . 

imprisonment on count 3 for 3 years under 18;3631 - deft to . i 


serve 5 months. Balance of sentence is suspended and the deft „• 

lh. 

is placed on probation for remainder of sentence and 10 years 

»/■' 

special parole. Interpreter Emil Rodrigue/ present and sworn. 

•• 4 

» % 

Deft is to be deported immediately. On motion of Asst. U.S. 

* 

Atty Stechel counts 1, 2, 4, 5, 6 & 7 are dismissed. 

j. ' 3-9-73 

Judgment and Commitment and Order of Probation filed - certified 

1 

copies to Marshal and Probation. (JOSE VALENZUELA-CORREA) 

>; 3/23/73 

Stenographer's transcript of 2/6/73 filed. 

i' 4/2/73 

Before COSTANTINO. J.- Case called- Motion to adjourn sentence is 

< 

adjd to 4/3/73 

! 4/3/73 

Before COSTANTINO, J.- Motion to adjourn sentence granted-Sentence 

.1 

adjd to 4/27/73 (M. Gonzalez) 

4/6/73 

Before COSTANTIN), J.- Case called- Sentence adjd to 4/9/73 


(IRIZARRY) and 4/27/73 for (GOli’/.f .EZ) 
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DATE 

rww aarra iihumui.m—, — — ■■ ^ — - — —____ i 

- 

. . > ' , .it 

pROCttDINQft «. e • .1 


Before COSTANTINO J - Case called - Deft BOLIVAR IRIZARRY 6 , counsel 


Sevmore Ostrow present - deft sentenced to imprisonment for 8 years on 


count 3 - pursuant to 18:4208(a) ( 2 ) and special parole of 5 years 3 


pursuant to 18:4208(a)(2). On motion of Asst US Atty Stechel counts 6 \ 

i 

», 

and 7 are dismissed. 

h * 4-9-73 

Judgment & Commitment filed - certified copies to Marshal (IRIZARRY) 

: */w/7 

l Certified cony of Judgment and Commitment retd and filed. Deft deiivere 


Fed. Det. Hdos. (B. IRIZARRY) 

4/23/73 

Letter da^ed 4/14/73 filed from deft IRIZARRY re: reduction of sentence. 

r ' 4-27-7 

3 Before Costantino J - Case called - adjd to May 11, 1973 


(sentence of deft Manuel Gonzalez) 

15-11-73 

Before COSTANTINO J - Case called - Deft GONZALEZ & counsel P.De Loreri 20 

1 • 

1 1 « 

present.Deft moves to set aside Jury verdict - Motion denied - deft 

' •> 

i -- 

sentenced for a period of 10 years on count 1 and 5 years on count 4 - 

r . 

to run concurrently pursuant to ] 8:4208“(a) (2) and special pa foie' Term 


of 5 years. Bail increased to ^iUTOOO 'cash crr~tre~po 5 ted~by-May - 167 -1973. 

| , 

Deft is released under custody of his attorney pending Notice of Appeal, 

5-11-73 

Judgment & Commitment filed - certified copies to Marshal (GONZALEZ) 

1 5-11-73 

Notice of Appeal filed (GONZALEZ) 

5-11-72 

Docket entries and duplicate of Notice of Appeal mailed to the C of A • 

i V . . 

(GONZALEZ) ... ._ 

i ; 5/14/73 

Ev SCH7FFMAN, MAG, - Order for Accep"onee c. r Cash Lai I "’led. 

> : 5/18/7! 

5 Stenographer's transcript of Jan, 29, 1773 filed. • :/ 

5 / 29/73 

Stenograoer's transcript filed dated ; ,‘t.v 1 j , 1973, . • y 

6/1/73 

By COSTANTINO, J, - Memorandum and On ' r f'Ms'i denying defts motion for re- 

5 

duction of sentence (IRIZARRY)-Order v; ted May IE, 1973 reed and filed on. 

i : 

6/4/73 -;l 

■: 6/7/73 

Stenographer's transcript of 4/3/73 filed. 

6/7/7! 

1 ' By COSTANTINO, J. - Memoanrium and Order filed (Tint the'deft D. IRIZARRY'8 


motion for a reduction of sentence is denied. 

ft 6/7/73 

Stenographer's transcript of 11./28/73 filed. 

6/11/7- 

Motion for Reduction of sentence filed (i.M.IVAi. TblZAu.'/) 

6/11/73 

Letter of 5/5/73 from deft BOLi.VAR-IR’.ZAUi'Y filed (reed from chambers) 

6/12/73 

Stenographer's transcript of 4/9/73 filed. \| 

r 6/19/73 

Deft Gonzalez's Requests to Charge filed. 

6/20/73 

Index to Record on Appeal certified and handed to Mr. Alfred I,. Toombs 


for ’delivery to the C. of A. iIC’. Z. :.NZ) 

6-21-7 

Magistrate’s file 73 M 6°5 in'- - ' ter! h to C.\ file. 










DOCKET ENTRIES 


E 


iCHIMINAU. CCCkUT 


PHorccoiNOs 




V 7/5/ 7.T 

",iJ 75/y jj 


r . ..2/5/7: 
f v t» 9-14-73 


. \ 9-20-7! 


w ! . 9/24/73 

* > 9/27/73 



3-4-74 


i —AshnoylyLlamejit^c^lV 0 (!_fxpia C_P_f A for recei pt of Record _ 

_on A ppeal (Gonz alez) , 

_ ! J u no 29, 197 3 Ciloci from d eft: Irizarry. 

- L --0.£ Lid ^'_ted 7/ 5/73 from Pa nI H evman Co deft IRRIZARY. 

3—ti0.tlC3._'jir.J:lQtlc»n-Cl-lo(l(r>»rt: Doll y nr Irizarry), re ; reduction 
of sentence (Judge to sot date) ~ 


-S_tfcPCULVilRlis.xii_Tr.naqcrj ot rh 1 >j 1/34/73/f?1 ^*7/73 

_COST A NT l.NP J - Case called - motion submitted for 

rutOrnci.cTon oF^ on fence f.f to Unit ikizauRV'- Decision Reserved;- 

—P-Y.Sghii'Magistrat e - O rder for acceptance of c ash bail 
_filed (GONZALEZ)___ 

-5^^J_.j-J'.jr.m_or^nd^jm_ and O rder filed denying defta application 

-fQU A r 7 i?uct3on__qf son ter, 5 o(BOLIV AR TRT7. ARRV) _ ' 

I—±i' 'WpT&t^n tnl Ir. J ex r , -oc h on noneal certifie 

of Appe al a (G O ff 7 ALES)_ . _ 

Acknowled gment r eceiv ed from Court of Appeals and filed for receipt 
of Supple m ental i^oco rd on c p peal (GONZALEZ) _ 

1—Slicncigrupiiera ,T;-anaor! pt d n tr-d 0 . 1 4.73 e-n ph ___ 

Record or . A ppea l__and Suppleme ntal Index to Record retd from 
Court of A ppeals, Acknowledgment mailed to Clerk for receipt 
of same. ( GONZA LEZ)_ ' 

Copy of 0pinion a nd_ Judgment r ecet v ed from the Court of Appeals _ 

filed reversing judgment and that th e acti on be remanded to said 

District Court for fu rther proceeding in accordance with the 

opinion of the C o f A~, ) ' . 

_Bgfo re NEARER, J - cas e calle d#. Do?t GON ZA LEZ & counsel Michael _ 

Direnzo present - appl i cation $10,000 Rail exonerated - bail stands 
at $10,000 surety bond - 30 d ays to take deposition - Order to 
be submitted. Set down for T rial Mar. 11, 1974. 

Notice of Appearance filed (MANUE L GONZALEZ) 

By BARTELS J - Order releasing bail filed (MANUEL GONZALEZ) 


- ffdjd to 4-16-74 for s tatus an d report. ^Manuel Gonzalez' 

S Stenographers transcript dated 7-7-7A filed ._ 

4xNa&xcHXBfxMntxB n xfxiR d\T«y/v.3n txCgx ^x3)&x/C J?*x* 
ofxxpgExal xp ErEl>n:pxsy*xxgi:xy:£ ::ignfcftHSgxxfifiaxxj(3£*ftA&fi*£ 
xrvi xMaatcixxndrcx xct c xl; jcx x £ xkatd. 
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DOCKET ENTRIES 


CRIMINAL LOCKET 


I’nocrccjiNC-j 


Before NEAHER. ,.J. - Case called- Deft GONZALEZ and counsel present- 


Trial ordered and begun- Jurors selected and sworn- Trial contd to 


.11/1 3/74.at .10:00_A,M,__ • 

Stenographers_t£anscript..fi.le.d_dnted Nov. 8 , 19 74-1 1 o’elnrk. _ 

4 Befo re. NEA IIER. J - _cas_e_c a lie d - deft MANUEL GONZALEZ & _ 

counsel Michael Direnzo present - trial resumed - deft moves 


for withdrawal of a Juror and for mistrial - motion denied - 


_T ri al to be coVttd _on_Nov . 14, 1974 _ . 

_Before NEAHER , J,- Cas e c al led - Def t an d co unsel present- Trial resuroed- 

Motion by deft to change Interpreter from Albert Boyne to Margareta 


Mensa- motion granted- trial contd to 11/18/74 at 10:00 A.M.(GONZALEZ' 


Before ITEAHF.il. J - case* called - 


M.I’.Divnizo by L.Toombs of counsel present - trial resumed - 


Deft moves for dismissal or the Indictment - Motion denied - 


Trial to be contd to Nov, 1.9, 1974, 


4 Bef ore NEAT IER, J - case _calle.d_i_ 

_coupse1 - T t i a l res umed r Trial to 

Before NEAHER, J - case called - 


_r esumed - D eft Go nr oloz mo ver for .in, 

directed verdict etc. Court denied 


Court reserves the deci 


4 Voucher for Expert Services filed (deft Manuel Gonzalez) 


Margarita Mensa - interpreter. 


Before NEAHER.J.- Case called- Deft GONZALEZ and counsel present- Trial 


Trial contd to 11/25/74 at 10:00 A.M., _ 


Stenographers transcript filed dated June 4, 1974. 


(Gonzalez) 


11/25/74 Stenographers Transcript dated 10/7/74 filed___ 


i. Befora-NKAIIER,. case-callecL--—de£fc-Manu&l-Conzalez-4*-counsel- 

M.P. Dir e nzo by L. To ombs presen t - trial resu me d - Tri al to_ 

be continued on Nov. 26, 1974. _ 


Before NEAHER.J.- Case called- Deft and counsel present- Trial resumed 


Deft renews motion for iudoment of acquittal and for a directed verdict 


in favor of deft- decision reserved(conspiracy count) but all motions 


on substitive counts d enie d- J udg e charges jury- dnKyxKEtxrBsxxx _ 

Trial contd to 11/27/74 at 9:30 A.M. _ 


By NEAHER.J.- Order of sustenance filed 


11 - 21 - 




1/26/74 
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' 

] OAT* 

t- '.Vl 

r«oc*xDJNa« *;J, i»ii 

;:iT5t774 

Before NEAHER.J.- Case called- Deft and counsel present- Trial resumed 

* » c 

, Jury retires to deliberate-- 

rder of sustenance signed- Jury returns and rendered a verdict of euiltv 

•1 

as to counts 1 and'4- Jury polled- all motions reserved to sentence date- 

1 

1 ’ 

sentence adjd without date- li^£<(l^£onc!)!uc!ecl 1 


Govt's requests to charge filed (G0N7AT.F7^ 

• Hl/27/74 

Deft's request to charge filed (GONZALEZ) 

11/29/74 

Stenq^aphers Transcript dated 11/13/74, 11/14/74, 11/18/74, 11/19/74 

v-*' 

11/20/74, 11/21/74 and 11/25/74 filed 

12/3/74 

Stenographers Transcript dated 11/27/74 filed 

• ‘,12/11/7.4 

Stenographers Transcripts dated 11/26/74 and 5/21/74 filed 

12-13-74 

Stenographers transcript filed dated August 5, 1974 (Manuel Gonzalez) 

1/3/75 

Before NEAHER.J,- Case called- Deft and counsel present- Motion by deft to 

♦V 
• » 

set aside verdict and for directed judgment of acquittal-denied- Deft 

• H - 

sentenced to imprisonment for a period of 5 years pursuant to T-18, U.S.C 

n 

Sec, 4208(a)(2) on counts < 1 and 4 to run ccncurrently-Special parole term 

y * • 

t '/mmwm. ■ ■ ■ 

of 10 years on counts 1 and 4 to run concucsntly- Execution of sentence 

/ 

* w. 

stayed pending appeal- Bail contd (MANUEL GONZALEZ) 

p 1/3/75 

Judgment and Commitment filed- certified copies to Marshal 

; 123/75 

Memorandum of law filed (GONZALEZ) 

; JLr.6_-75 

1-6-75 
( — * 

_Notice of AppfiflL. filed (gon7.at.fz^ 

Docket entries and duplicate of Notice mailed to the C of A (GONZALEZ) •«' 













rv-. 


/ 


I /-Villi' ^ y*> <» - “•>* j 


LfcJVlUIUJRO.BJ 



finding a 

JUDGMENT 


SENTENCE 

on 

probation 

ORDER 


SPECIAL 

CONDITIONS 

OF 

PROCATION 


In the presence of the attorney for the government 
the defendant appeared in person on this dale - 


1975 


WITHOUT COUNSEL However the court advised defendant o! right to counsel .ind asked whether defendant desired to ; 

have counsel appointed by the court .ind the defendant tlicreupon waived assistance ol counsel. 

i_s with counsel i_Michael_PDirenzo ^ jisq.-J 

(Njmt of counsel) 



GUILTY, and the court being satisfied that 
there is a factual basis for the plea, 


NOLO CONTLNUERL, 


There being a linding/vcrdict i 


I_I NOT GUILTY. Defendant is discharged 

guilty, in Counto 1 and A 


NOT GUILTY"-' 


u'.FILMED 


Defendant has been convicted as charged of the of lensc(s) of violating T-21, U.S.C. Sec . 952(a), 

.963, and T-10, U.S.C. See. 2, in that on or about and between Septet,her 
1, 1972 and October 9, 1972, both dateo being approximate and inclusive, 
tub defendant with others, did conopirc to ccrnnit on offence against the 
U.S. in violation of T-21, U.S.C. See. 952(a), by conopiring to import 
into tho U.S., and did knowingly and intentionally import into tho U.S. 
front a plnccd outoide thereof, a quantity fo Cocaine Hydrochloride, a 

wWheP££fc'?.&i‘3 a.to.'JciC^rpllq^ ^WbDtapCamee.l Because no suit,cent cause to the contrary 
was shown or appeared to the court, the court adp.dgcd the defendant gudty as eh.uged and convicted and ordered that The defendant It 
hereby committed to the custody of the Attorney General or his au.hon/ed tcp.es.n, .live lor irnpnsonmenl f.» a.period ot 

5 years pursuant to Sec. 4208(a)(2) o£ Title 18, U.S.Code 
on counts 1 ■& 4 - sentence to run concurrently also special 
parole terra of 10 years on countslnnd 4 to run concurrently. 

„ Execution of sentence is stayed pending appeal. 


FlLEfl 


INP'HK'S OFF:* F 

u. 5 OlDIrvCT COURI ID. NY 


JAN 3 


time a.h.. 
pjj. 


CONDITIONS action to the special conditions of proba.ion .mposed above I. is hereby ordered t at th gene a » p , p-obVt.on, and a, 

CONDITIONS Ihh judgment be .mposed. The Court may change the conditions of p.oba.iun redo or cs end f ■■ 

, OF any time during the probation period or within a maximum probal.on period ol live years permitted bv law. may 

PROBATION probation f jr a violation occurring during the probation period. 


"The court orders commitment to the custody of the Attorney General and recommends, 


COMMITMENT 
7 HE COMMEN¬ 
TS DATION 


It is ordered that the Clerk deliver 
.i certified copy of this judgment 
and commitment to the U S. Mar* 
shjl or other qualified officer. 


i . * 

; * ! SUINCO CV 

r 1 u - s - ui «"« Jua,. ; 

^ ~j H-5. Msvivtrtta y , 
















COLLOOUY 


2 a 


456 

And Agent Keefe, he had been informed by Mr. 
Patterson in my office to pack a bag and get ready 
to go and he was told it was cancelled by you. 

MR. DIRENZO: That's what he said. 

MR. DAWSON: Mr. Patterson indicated he will 
make himself available as a witness should you 
desire to call him and pursue that matter. 

MR. DIRENZO: I an sure that issue will be 
taken up with the Court. We intend to establish 
whatever efforts we may to obtain this witness 
to make him available for this trial by deposition 
or otherwise — wo intend to show that — 

THE COURT: What is it you are proposing to 

do? 

i 

MR. DIRENZO: We intend to show what efforts 
we took to depose the defendant. We claim to be 
the defendant, Mario down in Chile. 

We understand the man's name to be Mario 

Flores. 

THE COURT: It is not going to be part of the 

trial. 

MR. DIRENZO: Surely it v/ill be an offer of 

proof. 

THE COURT: I will not deny you an opportunity 
to offer proof but I don't see the relevancy to the 




COLLOQUY 


457 3a 

issues in the case. 

MR. DIRENZO: Especially in view of the fact 
Agent Keefe testified we call it off. 

THE COURT: First of all, the man pu refer 
•to as Mario Minno Flores lias not been mentioned in 
tliis case at all. 

MR. DIREMZO: It is going to develop on the 
defendant's case. 

THE COURT: In what way? 

MR. DIREMZO: Through the defendant himself. 

THE COURT: We v/ill see about that. I 
certainly wouldn't want an adequate offer of proof 
to pass upon that in a conclusive way. I merely 
meant I somehow linked your proof effort with 
respect to something the United States Attorney's 
Office had done or had not done — in my opinion the 
United States Attorney's Office was under no obli¬ 
gation to find a witness for the defendant although 
he had an obligation to let you know where he was 
if he knew. 

MR. DIRENZO: There is no doubt that the 
obligation and responsibility was not placed on the 
Government. As a matter of fact we reached the 

A 

point where we elicited help from the United States 
Attorney's Office — 








corj.oouy 


THE COURT: I understand you elicited the 


Government's help. 

MR. DIRENZO: And they cooperated. 

THE COURT: I take it you got it as far as 
they were able to — 

MR. DIRENZO: Generally, that is the area and 
hopefully we will be able to furnish your Honor with 
some lav/ — there is very little on the subject in 
this particular area — but hopefully we can 
demonstrate by adequate or inadequate legal authority 


to sustain our contention. 


THE COURT: I would want to see that. 


MR. DIRENZO: I assure you we have been 
exploring this matter. We did seme research until 
late last night. I didn't have the degree of 
success I had hoped for. It usually involves a 
deceased witness and witnesses in that area. But, 

I am trying to legally reconcile from other things I 
have read and maybe we will have a novel situation 
here and maybe we can make or create some new law. 

We are trying, I promise your Honor. 

THE COURT: All right. Gee you tomorrow at 
10:00 Goodnight. 

(A recess was taken until November 19, 1974 
at 10:00 a.m.) 
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TESTIMONY - BOLIVAR IRIZARRY 

Irisarrv - direct 
Was that in response to a letter that you had 


sent to me? 


Yes . 


A 

0 Was that in response to a letter which you had 

sent to me from Atlanta, Oeorria? 

A Yes. 

0 Up to the time that I did meet you, you had 

never seen me; is that correct? 

A Ho. 

0 I had never spoken to you; correct? 

A Rip-.ht. 

0 Would you be r,ood enough to tell the .lurv 

I 

where you first saw me? 

A Federal Detention Headquarters, New York, 

q And I came there to visit you pursuant to your request 

is that correct? 

A Correct. 

q How, you were charged with, amonp; other 

things, the crime of conspiracy to possess and distribute 
a dangerous drup;, a dangerous scheduled drur;, is that 
correct ? 


A 

Q 


Riftht. 

And you pleaded ruiltv to that crime, did you 


i i 

I • 
I 

• i 

i ' 
i • 


1 i 
i I 


not? 


i 

I 
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A Yes , I did. 

0 And you were sentenced on that crime, were you 

not, on your nlea of guilty? 

A Yes. 

Q After having taken that plea you were sentenced 


to a term of imorisonment for a term of eip;ht years; is 
that correct? 


A Ritrht. 

Q You entered upon service of that sentence 

and you are presently serving it here; is that correct? 

A Yes. 

Q And you are now in New York pursuant to an orde - 

directing that you be brought here; is that correct? 

A Yes. 

Q At present you do have an appeal pending in 

connection with the plea that you took; is that correct? 

A Yes. 

0 And you moved to vacate that plea, did you not? 

A Correct. 

Q And that anpeal has already been argued in the 

United States Court of Anneals for the Second Circuit; 
is that correct? 

A Yes, it has. 


0 


And you are awaiting a decision on your motion 
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Irizarry - direct 


to vacate and set aside that appeal- 1 3 that , 

* tnat also correct? 

A Rlp;ht. 

fact, 13 It not, that his Honor informe, 
you of your constitutional rights here only a moment before 

■vou beuan to testtrv, that y ou need not testify if you didn't 
want to testifv ie 

that correct? 

^ That Is correct. 

Q And dld hlS ' tenor 1 " r °™ also that if you „e r 

successful on your appeal that any of the answers that vou rile 

questions that are propounded to- you hy me or Mr. Dawson, 

the assistant United states Attorney that those 

• » rnat those answers 

=au be used apainst you in any subsequent trial? 

A Yes. 

Q And ln Splte or admonition you are 

Prepared here to testify as to thr> r 

the facts as you know them 

ln thlS case: 13 th3 t a fair statement? 

A That's true. 

^ An d you understand this? 

A I understand. 


today? 


You have full knowledge of all the facts 


Yes. 


he not? 


His Honor made, them crystal clear to you, did 
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Irizarry - direct ' 

A Ye3, he did. 

Q And as a matter of fact, when I spoke to you 

I told you that I would not have spoken to you unless I 
had spoken to your attorney first; is that correct? 

A Yes. 

C find dld hB tel l vou also that In talking to 

me you had a right at any time to refuse to answer any of 
my questions? 

A That's true. x 

Q And ln the conversation that you had with me - 

by the ways, Mr. Toombs was present; is that correct? When 

I say Mr. Toombs, he's the gentleman with that impressive 
golden mustache. 

A Yes. 

Q Now, — and you agreed to answer the questions; 

is that correct? 

A Yes, I did. 

Q Mow, inviting your attention to the date of 

August 7, 1972 — 

THE COURT: August? 

MR. DIRENZO: October 7th. It's like using the 
word champagne, your Honor. I’m a little bit ahead 
of myself, I'm sorry. 


0 


Do you know t-h« D r*r*r-> 1 ~ r» r* } 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


g a Irizarry - direct 

located at 1511 Westchester Avenue in the Borour.h 

Bronx? 


A I've never been there. 

(continued next par.e.) 
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2 Irizarry - direct 

office, or Customs Detention, did you know at that time when 
you saw him that he was being detained and was arrested 
in connection with the case you were arrested in? 

A A No, I didn't know. 

Q 'Would you be good enough to tell us the circum 

stances under which you saw Mr. Gonzalez on that day? 

A I saw him through a crack in the door. The 

agents opened the door and told me to look through the crack 
and 3ce if that was the man. 

Q Who was the agent who opened the door, put it 

slightly ajar and asked you to look through that aperture 
through the door? 


officer. 


I don't know his name but he was my arresting 


And when he asked you if that was the man, did 


you answer that question? 

A Yes, I did. 

Q And what did you tell him? 

A I said no. 

Q Now, there did come a time, did there not, 

Mr. Irizarry, when you had occasion to go to 300 Yonkers 

ZiVenuo; is that correct, in Yonkers, New York? 

A I don't know if it's 300 but it was Yonkers. 

Q Well, did you go to a place called Yonkers 


i 







1 
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Irizarry - direct 


Motor Inn? * 

A Yes, I did. 

Q And did you go to a room at that motel designat¬ 

ed Room 200? 

Q I believe the room was 210. 

Q Now, Mr. Irizarry, I show you Government's 

Exhibit 11 in Evidence and ask you to look at it and see whe '-her 
this refreshes your recollection as to the room that you wen : 

to that day. 

A Yes, it is. 

0 After looking at it, do you now know the room 

that you went to, the number of that room? 

A No, I didn't look at the number. 

Q Would you be good enough to look at it? 

A 220. 

Q Nov/, would you be good enough to tell this 

Jury the circumstances under which you happened to go to 
Room 220 of the Yonkers Motor Inn on October 8, 1972? 

A Well, I was approached at the Tropical Inn 

Bar at , 149th Street and St. Ann's Avenue, I was inside 
a bar and approached by this fellow who called himself Joe. 
lie asked me to do him a favor and go and pick up a package 
on Sunday, which would be the next day. I said yes, and 
he offered me $100 for doing this. 


I 
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would be very persuasive with this jury. 

THE COURT: This is not a trial on any issue 
of speed reading. I assure you. 

MR. DIREMZO: Insofar as that particular 
letter is concerned, since it's evidence in this 
case, I say it's a verv important issue in this case. 

THE COURT: I disagree. I think it's of no 
probative value whatsoever. 

MR. DIRENZO: I yield to your Honor. And 
what more can I say? 

THE COURT: Okay. 

MR. DIREMZO: I still think I should be per¬ 
mitted. You sav, no. I bow. 

THE COURT: 7vll right. 

THE CLERK: The marshal asks, do you want 
Irizarry now? Are you going to bring him back? 

MR. DAWSON: Do you need him? 

MR. TOOMHS: No. 

MR. DIRENZO: No. 

THE CLERK: Are you through with him? 

i4R. TOOMBS: Yes. 

MR. DIRENZO: Your Honor, I think v/e are going 
to have another problem. I now have Harry Hammer 
here. 

THE COURT: Who? 


3%, 
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MR. DIRENZO: Harry Hammer. lie was the attorney 

MR. DAWSON: Ernest. 

MR. DIRENZO: — who represented one of the 
— one of the attorneys who represented Mr. Gonzalez 
at the previous trial. Harry Hammer is also the 
lawyer that went to Chile and spoke to a man, 

Mario Menna Flores. That was the — he apparently 
visited the defendant named as .7ohn Doe in this 
case. 

MR. DAWSON: We don't know. 

MR. DIRENZO: I said apparently. 

MR. DAWSON: I din't hear you. I am sorry. 

MR. DIRENZO: And I wanted to call him to 
show what steps we took to locate Mario. 

MR. DAWSON: Mario who? 

MR. DIRENZO: Mario. We understand this 
Mario to be the defendant named John Doe in this 
case. Just to show what steps wo took. 

THE COURT: Now, I believe the record in this 
is abundantly clear from prior meetings as to efforts 
that were made to locate this so-called missinq 
witness. I'm not prepared to accept your statement 
now that Mario Menna Flores and the Mario C. who 
signed this letter are one and the same person. 

I am not prepared to accent that. I don't think 
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there would be any basis for raking such a sugges¬ 
tion to the jury. 

I don't know whether any of — I don't under¬ 
stand that the Governinent is going to contend or 
is in a position to contend in the state of the 
record that the defense, (a) , was under an obligation 
to find this man Mario, or (b), if they did find him, 
get him to come from South America to the United 
States for the purpose of this trial, or (c), that 
lie would bo of any use to the defense if he were here. 

And, therefore, the defense should not be 
prejudiced by having the jury left with the impression 
that (1), he was available and (2), he isn't here 
because the defense didn't get him here. 

tow, there is no burden on the defense in this 
case at all. 

MR. DIRENZO: Now — 

THE COURT: And for us to get into that, we 
will just get this jury off on a complete sidetrack 
and distract them from the issue in this cane, which 
is whether this — the Government by the evidence 
it has offered, has offered enough evidence to satisfy 
this jury beyond a reasonable doubt as to the compli¬ 
city if any of your client in this case. That is what 
is on trial here. 
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MR. DIRENZO: All right. Now, do I understand, 
if your Honor please -- if I may prognosticate, that 
Manuel Oonzalez, when he testifies, if he is asked 
by me or counsel for the defense what efforts if 
any did you expend in cittenpting to locate Mario — 
(Continued on next page.) 
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MR. DIRENZO (Continuing): Mario Mena Flores, 
Mario C., whatever it is, that your Honor will permit 
or not permit us to ask that question? 

THE COURT: I am not ruling on that in advance. 
When we come to that point, I will consider it in the 
context in which it is made. Assuming that that 
comes up in a context relative to the issues as they 
now stand. No issue has been made as I see it that 
the defense is under any burden to produce Mario. 

MR. DERENZO: It isn't under a question of 
being a burden. It is to establish how far we want 
to establish v/e had nothing to do with this operation. 
That is the purpose for it, your Honor. 

MR. TOOMBS: And to show that there was in fact 
such a person. 

THE COURT: Obviously there must be a person 
named Mario who wrote, a letter to Mr. Gonzalez. 

MR. DIRENZO: That doesn't follow either. 

THE COURT: And there was some testimony that 
there was a man named Mario who had been up here and 
who had been at your client's place. 

MR. DIRENZO; No doubt about it. My client 
will so testify. 

THE COURT: All right, when you reach the 
point we had beiter have another discussion about it. 
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unless the Government doesn't object. 

MR. DAWSON: I do. 

MR. DIRENZO: I take it that my calling this 
witness, Correra, for the purpose for which I 
designated, your Honor refuses to grant me that 
application? 

THE COURT: On the grounds as indicated. 

MR. DIRENZO: For the sake of protecting the 
record, may I have Mr. Harry Hammer identified for 
the record? 

MR. DAWSON: I will stipulate as to his identi¬ 
fication. 

THE COURT: Don't we have an affidavit from 
him as part of the record? 

MR. DIRENZO: That was in connection with 
something else. 

MR. DAWSON: No, there is an affidavit by 
Ernest Hammer, the lawyer at the first trial, indicatirg 
and discussing going down to Chile. 

MR. TOOMBS: That's not in evidence in this 
trial before this jury. 

THE COURT: It is part of the record of this 
case. I would certainly permit you to make it part 
of the record for Appellate purposes. What we are 
concerned about is the correctness of my rulings and 
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3 1 

the Court can have before it all the proceedings 


2 

since the time of the reversal and the assignment of 

• 

3 

the case to me that related to the question of 


4 

efforts made to locate a man referred to in the 

# 

5 

affidavit of this defendant's former lawyer. 


6 

MR. DAWSON: May I just add this — 


7 

THE COURT: The affidavit will be made part 

• 

8 

of the record. 

r 


9 

MR. DAVISON: All of the minutes of the various 


10 

court dates before your Honor, since the reversal, 

# 

11 

where it was discussed by Mr. Pattison of my office. 


12 

Mr. Toombs and Mr. Direnzo, have been transcribed and 

• 

13 

I would have no objection to placing them into the 


14 

record for the sake of the completeness of that 


15 

record. 

• 

16 

MR. DIRENZO: Not for the jury? 


17 

MR. DAWSON: No, no, the Court record for the 


18 

sake of completeness of the record on this point. 

• 

19 

MR. DIRENZO: Are you prepared to stipulate 


20 

that Harry Hammer — 


21 

THE COURT: Is that his name? 

• 

22 

MR. DIRENZO: Ernest H. Hammer. His father or 

— 

23 

uncle was a Supreme Court justice. 


24 

- 

# 

MR. DAWSON: I will stipulate that that is 


25 


the gentleman in Court presently sitting at defense 



# 
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table with the defendant. 

MR. DIRENZO: 'll right. 

THE COURT: That he is here and he was the 
former lav/yer who .made efforts to locate this witness 
whatever his name was. 

MR. DIRENZO: Or defendant. 

THE COURT: Because we are not sure whether 
Mario C. or another gentleman called Mario Mena 
Flores, who was last reported to be a taxicab driver, 
and disappeared in Santiago, Chile. 

MR. DIRENZO: We will rest on the statements 
made. The other thing I wanted to establish for the 
record in connection with that — and I think it's 
in there — but I want to accentuate it. If I 
remember a statement was made by Mr. Pattison to 
your Honor. It was to the effect that they had in 
Chile two American agents. 

MR. DAWSON: All they had in Chile? 

MR. DIRENZO: Yes. 

MR. DAWSON: If I remember the recorl 


correctly — 

MR. DIRENZO: I just wanted to show they 
couldn't have made much of an investigation with two 
agents, if we take the area — the square mileage 


25 


of Chile alone. 
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1 

MR. DAVISON: I do not recall seeing the 



2 

number two. 

• 


3 

THE COURT: I am sure that those agents are 

w 


4 

not there for uie purpose of finding missing Chilean 



5 

persons. 

• 


6 

MR. DAWSON: I recall the eliciting of the aid 



7 

of the Chilean police. 

• 


8 

MR. DIRENZO: I think you will find in there — 



9 

MR. DAWSCN: Whatever it may be. 



10 

MR. DIRENZO: I take it that you do not want 

• 


11 

us to call him and then have him make the objection, 



12 

then excuse the witness? 



13 

THE COURT: No. 

• 


14 

MR. DIRENZO: You don't want that. 



15 

MR. DAWSON: No. 

• 


16 

MR. DIRENZO: Will your Honor consider the 



17 

declaring of a recess now for lunch? This way we 



18 

could come back and we could start DeNovo. 

• 


19 

THE COURT: Who will start after lunch? 



20 

MR. DIRENZO: Two character witnesses. They 



21 

are not here now. 

• 


22 

THE COURT: And then after that? 

— 


23 

MR. DIRENZO: Mr. Dawson. 

• 


24 

THE COURT: All right, I will recess until 



25 

2:00 o'clock. 

• 
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Yes. 


Chile? 


MR. DAWSON: Objection. This witness was not 
present. 

♦ 

THE COURT: He doesn't know that of his owr. knowl¬ 
edge. 

Q In any event, you dispatched Mr. Harry Hammer tol 


Yes. 


Q For that purpose; is that correct? 

A He brought an Affidavit back that had witnesses 

MR. DAWSON: I object. 

THE COURT: No. I understand. 

Q Forget the Affidavit. Forget the contents of it 

You sent him there? 

A Yes. 

Q You paid the expenses for him going there? 

MR. DAWSON: I object. 

THE WITNESS: Yes. 

MR. DAWSON: I object to this. 

You attempted to locate the man; is that correct<| 
Very much so. 

Did you attempt to bring him here? 

Yes. 


Q 

A 

Q 

A 

Q 


Did you attempt to have him questioned over there? 
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Yes. 


Q 0 Did you attempt to — in this court, to get a 
deposition so that with — this testimony could be used here? 
A Yes. 

Q Did you attempt to do that? 

A Yes. 

MR. DAWSON: Who are we talking about? 

MR. DIRENZO: Mario Menna. 

Q And what did you learn? 

A Flores. 

Q Flores. 

And you did that through Mr. Hammer? 

A Well, Mr. Hammer had gotten somebody to assist 

him over there, Mr. Schweitzer. 

MR. DAWSON: Now, I object to what someone else 

removed beyond Mr. Hammer did. 

THE COURT: Sustained. 

Q Can you tell us whether these services of a 

Chilean attorney — 

MR. DAWSON: Now, I object. 

Q (continuing) — were also — 


(continued on next page.) 
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2 

TIIE COURT: Now, wait a minute. I consider 

3 

that not related to the issues that are here before 

4 

this jury now. 

5 

MR. DIRENZO: All right. 

6 

THE COURT: We were talking, as you said, about 

7 

a man named Ricardo. That is what I understood. 

8 

MR. DIRENZO: Now we are talking about Mena. 

9 

Mario Mena and the efforts that were made to attempt 

10 

to locate that man and bring him here. 

11 

THE COURT: All right. We have heard that 

12 

before. 

13 

MR. DIRENZO: Can I ask this question? I'll 

14 

take your Honor's ruling. 

15 

BY MR. DIRENZO: 

16 

Q What other steps, if any, did you take to 

17 

either have Mena brought here as a witness or have him deposed 

18 

in Chile or Santiago? 

19 

MR. DAWSON: I object, your Honor, and I would 

20 

ask that the jury be properly instructed. 

21 

THE COURT: I sustain the objection. 

22 

MR. DIRENZO: I am only seeking to ask the 

23 

question to establish that this defendant attempted to 

24 

avail himself — 


25 


TIIE COURT: The jury understands that. 
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Gonzalez-cross 


2 

I forgot 

about it. If I was curious I would have had the 

• 

3 

letter with me and they would have taken it, but I brought 


4 

the 

letter to them. 


5 


Q 

You gave Correa $300 because Ricardo said to do it. 

• 






6 

is 

that right? 


7 


A 

Yes. 

4* 

• 

8 


Q 

You gave him the two cut bills because Ricardo said 


9 

to 

do it? 



.10 


A 

Yes. 

• 

11 


Q 

And you gave Ricardo the card because he said he 


12 

would pick up the shoes? 


13 


A 

Yes. 

• 

14 


Q 

Back in 1972, did you have a telephone address book? 


15 


A 

Yes. 

• 

16 


Q 

Does the name Irrizary appear in that telephone book 


17 

under the 

I's? 


18 


A 

Irrizary is a common name. There is a Tony Irrizary 

• 

19 

who 

owns « 

a. bar called La Bahia. 


20 


Q 

Isn't he related to Bolivar Irrizary? 


21 


A 

I don't know, but I never saw them together. 

• 

22 



MR. DIRENZO: Mr. Dawson, will you make a represen- 

“““ 

23 


tation that they are related and you know them to be 

• 

24 


related? 


25 


MR. DAWSON: I think the matter might properly be 
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MR. DIRENZO: I did not understand it that way. 
What he was attempting to do was to show that he had 
Irizarry's name in that address book. When he first 
asked the question I had to assume that it was Bolivar 
Irizarry. I said nothing. I have no objection to 
that, although I think the address book was or should 
have been delivered. 

MR. DAWSON: He put it on the stand there. 

MR. DIRENZO: What I am concerned about is when 
he asked the question about Irizarry, he is talking 
about somebody who is supposed to be a distant cousin 
or a cousin to Bolivar Irizarry who was on the stand. 

I think that is extremely prejudicial, unless he has 
some real basis to show the connection, because there 
are many Spanish names alike, Gonzalez, Rodriguez, 


Irizarry. 

The point is this is a crucial part of the case. 

That puts him close to Irizarry. 

THE COURT: I understand that, and the question 

is is it admissible. 

I mistakenly had the impression that the questio 
had to do with the relationship of Irizarry and this 
defendant. 


h 


MR. DIRENZO: 


I don’t think it has that connota 


on 
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at all. 

MR. DAWS01!: Mo, your Jlonor. 

THU COURT: That is the way I understood it. 

When he was asked the question whether the name 
Irizarry appeared in this book ho didn't say yes or 
no. He started to talk about — 

MR. DAWS OH: lie put the book on the stand. 

All I can say -- 

THE COURT: Just a moment. We will allow 
Government counsel here to inquire because I don't 
think I have heard the answer yet as to whether this 
witness is related in any way and if he says no, that 
is the end of the inquiry. 

The mere fact that Irizarry is related to some¬ 
one else — 

MR. DIRENZO: it is not a question of him being 
related. There is sometalk that he might be. You are 
saying that right here. 

When you asked that question you knew that and 
you had no positive proof they were related. I think 
that is very prejudicial. 

THE COURT: If the name Irizarry appeared in the 
telephone directory, that is a basis for asking him that 
question. 
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MR. DAWSON: I have another basis. Two wit¬ 
nesses for the Government, two agents, they said as 
soon as the man left the bar they saw the defendant 
go to the phone and make a phone call. 

THE COURT: And they did not know who he called? 

MR. DAWSON: Mo, but the next thing they knew 
a man shows up in the hotel. I wasn't going to pursue 
it much further. 

TIIE COURT: That is highly speculative. If you 
can't do better than that you might as well give up on 
the agents. 

MR. DAWSON: I wasn't going to do it. 

MR. DIRENZO: It is a great deal of reluctance — 
with a great deal of reluctance, if your Honor please, 
that I move for the withdrawal of a juror and the 
declaration of a mistrial. 

THE COURT: I will deny your motion. 

As I said, unless there is, unless you have some 
basis for believing that Irizarry is related to this 
defendant — 

MR. DAWSON: No, I don't. 

TIIE COURT: Then, I think there is an answer, 
and I don't know whether he said yes or no or what 
telephone number. Is there a te]<=»phone there? 




CHARGE OF THE COURT 


29a 



Charge 1352 

THE COURT: Members of the jury: 

We are now at the stage of trial, when you 
are about to undertake your final function as 
jurors. Your duty is a serious and important one. 

In performing it, you actively share with the Court, 
the responsibility of administering justice according 
to law and the evidence in the case. 

'i our oath as jurors obliges you to discharge 
this final task in an attitude of complete fairness 
and impartiality — and, as was emphasized by me 
when you were selected as jurors — without bias or 
prejudice, for or against the Government or the 
defendant as parties to this controversy. 

The case is important to the Government, since 
the enforcement of the criminal laws is ofprime 
importance to the welfare of the community. 

Obviously it is equally important to the 
defendant who is charged with a serious crime and 
has the right to receive a fundamentally fair t* Lai— 
the community has an interest in that, too.• 

Let me add: The fact that the Government is 
a party entitles it to no greater consideration than 
that accorded to any other party to a litigation. 

By the same token, it is e '.titled to no less 
consideration. 
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All parties, Government and individuals alike, 
stand as equals before the bar of justice. 

Your final role is to decide and pass upon 
the fact issues in the case. 

You are the sole and exclusive judges of the 
facts. You determine the weight of the evidence; 
you appraise the credibility of the witnesses? you 
draw the reasonable inferences from the evidence; 
you resolve such conflicts as there may be in the 
evidence. 

I shall later refer to how you determine the 
credibility of witnesses. 

My final function is to instruct you as to 
the law, and it is your duty to accept these instruc¬ 
tions as to the law and to apply them to the facts 
as you may find them. 

With respect to any fact natter, it is your 
recollection, and yours alone that governs. 

As I have already told you, anything that 
counsel, either for the Government or the defense 
may have said with respect to matters in evidence,— 
whether during the trial, in a question, in argument, 
or in summation — is not to be substituted for 
your own recollection of the evidence. 

So, too, anything the Court may have said 
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during the trial, or may refer to during the course 
of these instructions, as to any matter in evidence, 
is not to he taken in lieu of your own recollection. 

Before we consider the precise charges against 
the defendant on trial, some preliminary matters 
should be noted. 

At the beginning of the trial, you will recai] 
that I read the indictment to you in which three 
defendants were named as follows: 

Jose Valenzuela Correa, Manuel Gonzalez, John 
Doe, also known as Mario C. 

Jose Valenzuela Correa, whom I shall hereafter 
refer to as Correa, is not on trial here, because, 
as you will recall, he previously pled guilty to 
the charge of conspiracy alleged in count one of 
the indictment, and has testified before you as a 
witness for the Government. 

ITis guilty plea, however, is not to enter into 
your consideration in determining whether or not the 
Government has proved the charges alleged against 
Manuel Gonzalez, the defendant here on trial. 

The absence of the third defendant, John Doe, 
also known as Mario C. is also a matter of no concern 
to you here, and no adverse inference may be drawn 
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against the Government or the defendant Gonzalez 
by reason of that fact. 

There are certain principles of law which 
apply in every criminal case, and to which I made 
reference and emphasized at the time of your selection 
as jurors, and I repeat them now. 

The indictment i3 merely an accusation, a 
charge. It is no evidence of proof of the defendant's 

t 

guilt. You will give no weight whatever to the fact 
that an indictment was returned against the defendant. 
The defendant on trial has pleaded "Not 

guilty." 

Thus, the Government has the burden of proving 
the charges against him beyond a reasonable doubt. 

A defendant does not have to prove his 
innocence. On the contrary, he is presumed to be 
innocent of the accusations contained in the indict¬ 
ment. 

This presumption of innocence was in his favor 
at the start of the trial, continues in his favor 
throughout the entire trial, is in his favor, even 
as I instruct you now, and remains in his favor during 
the course of your deliberations in the jury room. 

It is removed only if and when you are 


satisfied the Government has sustained its burden of 
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proving the guilt of the defendant beyond a reasonable 
doubt. 

The question that naturally comes up is, what 
is a reasonable doubt. 

The words almost define themselves — that 
there is a doubt, founded in reason and arising out 
of the evidence in the case, or the lack of evidence. 
It is a doubt which a reasonable person has after 
carefully weighing all the evidence, whether the 
evidence or lack of evidence was brought out on 
direct examination, or on cross examination of the 
witnesses. 

Reasonable doubt is a doubt which appeals to 
your reason; your judgment; your common sense and 
your experience. 

It is not caprice, whim, speculation, conjec¬ 
ture or suspicion. It is not an excuse to avoid 
the performance of an unpleasant duty. It is not 
sympathy for a defendant. 

If, after a fair and impartial consideration 
of all the evidence, you can candidly and honestly 
say you are not satisfied of the guilt of a defendant, 
that you do not have an abiding conviction of his 
guilt — in sum, if you have such a doubt as would 





CHARGE OF THE COURT 

Charge 



cause you, as prudent persons, to hesitate before 
acting in the most important and weighty matters, 
in your own personal affairs, then you have a reason¬ 
able doubt, and in that circumstance, it is your 
duty to acquit. 

On the other hand, if after such an impartial 
and fair consideration of all the evidence, you can 
candidly and honestly say you do have an abiding 
conviction of a defendant's guilt, such a conviction 
as you wou\d be willing to act upon, in the most 
important weighty matters in your own personal 
affairs, then you have no reasonable doubt, and under 
such circumstances, it is your duty to convict. 

One final word on this subject. 

Reasonable doubt does not mean a positive 
certainty or beyond all possible doubt. If that 
were the rule, few persons, however guilty they might 
be, would be convicted. 

It is practically impossible for a person to 
be absolutely and completely convinced of any 
controverted fact, which by its nature, is not 

susceptible of mathematical certainty. 

/ 

In consequence, the law in a criminal case is 
that it is sufficient if the guilt of a defendant is 
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established beyond a reasonable doubt — not beyond 
all possible doubt. 

Now, let us turn to the charges contained in 

the indictment, which I will again read to you. 

Count one states that on or about and between 

the first day of September, 1972, and the ninth day 

of October, 1972, both dates being approximate and 

% 

inclusive, within the Eastern District of New York, 
and elsewhere, the defendants, Jose Valenzuela Correa, 
Manuel Gonzalez and John Doe, also known as Mario C. 
did conspire to commit an offense against the United 
States in violation of Title 21, United States Code, 
Section 952 (a), by conspiring to import into the 
United States from a place outside thereof, a quantity 
of cocaine hydrochloride, a schedule 2 narcotic drug, 
controlled substance. 

And then there are statutory references which 
I will refer to later. 

Count four, which is the second charge against 
the defendant on trial, alleges that on or about 
the first day of September, 1972, and the ninth day 
of October, 1972, both dat-s being approximate and 
inclusive, within the Eastern District of New York 
and elsewhere, the defendants Jose Valenzuela Correa, 
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Manuel Gonzalez and John Doe* also known as Mario 
C., did knowingly and intentionally import into the 
United States from a place outside thereof, a quantity 
of cocaine hydrochloride, a schedule 2 narcotic 
controlled substance. 

In summary, you will note, the defendant has 
been charged in count 1 with conspiring to import 
cocaine into the United States, in violation of a 
Federal law known as the Drug Abuse Prevention and 
Control Act. 

Second, the defendant is charged in count 
four, with what is known as a substantive offense. 
That is, importing into the United States, a quantity 
of cocaine in violation of the same Federal law. 

The Congressional purpose expressed in the 
Drug Act, as I shall abbreviate it, was to exercise 
Federal control in order to prevent traffic in or 
improper use of drugs having a substantial and detri¬ 
mental effect on the health and general welfare of 
the American people. 

The Drug Act provides in Section 952 (a), 
referred to in count 4, in pertinent part as follows: 

(a) It shall be unlawful to import -.into the 
customs territory of the United States from any place 
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2 

outside thereof ..-.any controlled substance in 



3 

Schedules I or II...or any narcotic drug. 

• n 


4 

Section 963 of the Drug Act, referred to 



5 

in Count 1 of the indictment, reads in pertinent 

* 

• 


6 

part as follows. 



7 

Any person who attempts or cbnspircs to 

>/ ■ 


8 

commit any offense defined in this subchapter is 

• 


9 

punishable by imprisonment or fine or both. 



10 

The word "in'prt" as used in the Drug Act, 



11 

means any bringing in or introduction cf a controlled 

• 


12 

substance to this country. 



13 

The words "customs territory of the United 

• 


14 

States" simply means all the States, the District of 



15 

Columbia and Puerto Rico. 



16 

Before I spell out the specific elements the 

• 


17 

Government must prove beyond a reasonable doubt. 



18 

I instruct you that the crimes charged in this case 



19 

are serious crimes which require proof of specific 

• 


20 

intent, before the defendant can be convicted. 



21 

Specific intent, as the term implies, means 

• ^ 


22 

more than the general intent to commit the act. 



23 

To establish specific intent, the Government must 



24 

prove beyond reasonable doubt that the defendant 



25 

knowingly did an act which the law forbids, pur¬ 

• 



posely intending to violate the law. 
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THE COURT: (continuing) 

Knowledge and intent, of course, exist in the 
mind. Since it is not possible to look into a main's 
mind to see what went on, the only way you may arrive 
at a decision on these questions is to consider all 
the facts and circumstances shown by the evidence. 


including the exhibits, and determine from all such 
facts and circumstances whether you find that the 
requisite knowledge and intent were present at the tin 

in question. 

Knowledge and intent may be inferred from 
the surrounding circumstances. Direct proof is 

unnecessary. 

Furthermore, insofar a3 intent is concerned, 
you are instructed that a person is presumed to 
intend the natural and probable, or ordinary 
consequences of his acts. 

I instruct you also, that if you should find 

beyond a reasonable doubt that the white powder 
contained in the larga cellophane bag in evidence. 
Government exhibit 1, is, in fact, cocaine 
hydrochloride, the would be a controlled substance 
within the meaning of the various sections of the 
Drug Act referred to in each of the two counts again3t 


e 
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2 

the defendant. 


3 

Since the essential elements which the 


4 

Government must prove in order to sustain the 


5 

respective charges are somewhat different in the 


6 

case of each count, we shall consider each separately. 


7 

I'm going to take up first the second charge 


8 

against the defendant, contained in count 4 of the 


9 

indictment, which alleges that he did knowingly and 


10 

intentionally import cocaine into the United States. 


11 

Before the defendant may be convicted on that 


12 

count, the Government must establish beyond a 


13 

reasonable doubt the foilwing essential elements: 


14 

1. That sometime during the period'from 


15 

September 1, 1972, to October 9, 1972, a quantity of 


16 

cocaine hydrochloride was brought into the United 


.17 

States concealed on the person of Jose Correa. 


18 

Item 2. That the defendant Gonzalez knowingly 


19 

and intentionally participated in bringing about the 


20 

importation of that cocaine. 


21 

That is, that he acted not in ignorance or in¬ 


22 

advertently , or by mistake, but that he was aware that 


23 

he was violating the law of the United States. 


24 

It is not necessary for the Government to 

• 

25 

show that the defendant Gonzalez physically imported 

<• 


"-V / 
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Where 2 or more persons are charged with the 
commission of a substantive crime, the guilt of 
any defendant may be established without proof that 

he personally did every act constituting the offense 
charged. This is so because under section 2 of 
Title 18, United States Code, every person who 


willfully participates in the commission of a crime 
may be found to be guilty of that offense. 

I will read section 2 to you. 

"Whoever commits an offense against the 
United States, or aids, abets, counsels, commands, 
induces or procures its commission, is punishable 

as a principal. 

"Whoever willfully causes an act to be done, 
which if directly performed by him or another would 


be an offense against the United States, is 

punishable as a principal." 

Under this statute it is not even necessary 

the the aider or abettor be present at the actual 

commission of the offense. 

I caution you, however, that mere presence and 


guilty knowledge on the part of a person would not 
suffice to make him an aider and abettor. You must 
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be convinced beyond a reasonable doubt that he 

was knowingly doing something to assist in accomplish!!- 

the crime. 

Accordingly, you may find the defendant guilty 
of the offense of knowingly and intentionally 

importing cocaine if you find beyond a reasonable 
doubt that Correa committed the offense and that the 
defendant aided an,d abetted him. 

t 

To determine whether a defendant aided and 
abetted the commission of an offense, you ask yourself 
these questions: 

Did he associate himself with the venture? 

Did he participate in it as something he 
wished to bring about? 


9 


Did he seek by his actions to make it succeed? 
If he did, then he is an aider and abettor. 

Now we turn to count one, which, as I told you, 

charges a conspiracy to violate the Drug Act. 

What must the Government establish to prove a 
conspiracy? 

The elements of the crime of conspiracy are: 
First; that there be two or more persons 
involved; 

Second, that they willfully and knowingly 
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conspired or agreed; 

Third, that they conspired to commit an 
unlawful act; 

Fourth, that at least one of the persons 
involved committed an overt act, that is, knowingly 
did something in furtherance of the conspiracy. 

An overt act need not, itself, be an unlawful 
act. But it must be an act which is done to further 
the unlawful objective. 

The indictment charges that the conspiracy 
began in or about September 1, 1972, and continued to 
about October 9, 1972. 

The exact dates are not critical if you find 
beyond a reasonable doubt that the conspiracy charged 
existed at any time during this period. 

Let me explain the first two elements. That 
is to say, that there must be two or more persons 
and that there must be an agreement. 

As the evidence stands in this case, in order 
to find a conspiracy, you must find beyond a reason¬ 
able doubt that the defendant on trial and one or 
both of the other alleged co^conspirators — that 
is Jose Correa or John Doe, known as Mario C. 
wilfully conspired or agreed that Correa would 
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act as a courier to bring the cocaine into the 
United States; and that Gonzalez would, in some way, 
facilitate its introduction into the United States. 

If you do not find from the evidence beyond 
a reasonable doubt that there was such an agreement, 
then you cannot find that a conspiracy existed. 

Thus, you must first consider whether there 
was a knowing and wilful agreement to import the 
cocaine between the defendant on trial and one or 
bot- of the other two co-conspirators. Remember, 
unless two persons are involved, there can be no 
conspiracy. 

In order to find such an agreement, it is not 
necessary that the persons charged mettogether 
and entered into an express or formal agreement, or 
that they stated orally or in writing what the 
scheme was or how it was to be effected. It is 
sufficient to show that they came ito a mutual 
understanding to accomplish the unlawful act. 

Before you find, however, that a defendant 
on trial has become a member of a conspiracy, the 
evidence in the case must show beyond a reasonable 
doubt that the conspiracy was knowingly formed, and 
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that the defendant willfully participated in the 
unlawful plan, with the intent to advance or further 
some object or purpose of the conspiracy. 

Such an agreement may be inferred from the 

circumstances and the conduct of the pirties , since 
you may find that ordinarily a conspiracy is 
characterized by secrecy. 

Nevertheless , suspicion cannot be a substitute 
for evidence. 

To be a member of a conspiracy, the defendant 
need not know all of the details of a conspiracy, 
nor the means by which the objects were to be 
accomplished. 

Each member of a conspiracy may perform 
separate and distinct acts. It is necessary, however, 
that the Government prove beyond a reasonable doubt 

that a defendant was aware of the common purpose, 
and that the common purpose was criminal in nature 
and that the defendant was a willing and knowing 

participant with the intent to advance the purpose 
of the conspiracy. 

However, I must caution you that if you should 
find that a defendant knowing of the existence of the 
conspiracy, took no action to prevent its continuance. 


t 
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took no steps to reveal its existence, that, in 
itself, would not make him guilty of the offense of 

conspiracy. 

Common sense will tell you that when persons, 
in fact, undertake to enter into a criminal 

conspiracy, much is left to the unexpressed 
understanding. 

What the evidence mast show in order to 
establish that a conspiracy existed, is that the 
members, in some way or manner, impliedly or tacitly 
came to a common understanding to violate the law 

or to accomplish an unlawful plan. 

Explicit language or words are not required to 
indicate assent or attachment to a conspiracy. 

In determining whether there has been an 
unlawful agreement, you may judge acts and conduct 
of the alleged co-conspirators which are done to 

carry out an apparent criminal purpose. 

These include conversations and discussions 
among them to that end. 

In that connection, however, I must call to 
your attention that when the co-conspirator Jose 
Correa was arrested at Kennedy Airoort and thereafter 

agreed to cooperate with officials of the Government, 
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he ceased, at that point, to be a co- conspirator, and 
his acts and declarations may not be considered by 
you in determining whether the defendant on trial 
was a meniber of the conspiracy. 

That does not mean to say that what Correa 
did and said may not be considered by you in 
connection with the substantive crime. I refer only 

to the crime of conspiracy and the acts done by 
Correa now acting as — not as a co-con 3 pirator, but 
as an agent of the Government. The acts he did in 

that capacity could not be considered acts in further 
ance of a conspiracy of which he was a part, because 
his part ceased upon his arrest. 

(continued on next page.) 


I 
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THE COURT: (continuing) 

New, that al 30 does not eliminate from your 
consid^flfion, acts or statements of the defendant 
Gonzalez himself, responding to anything that the 
defendant — or co-conspirator, I will call him 

that the defendant Gonzalez did in responding to 
anything that the co-conspirator Correa did, while 
acting as an agent for the Government because when 
one conspirator is arrested, does not necessarily 
bring to an end the conspiracy that may continue on. 
And it will be up to you to determine whether it 

continued to exist. And if so, for how long. 

Now, mere association of a defendant with an 
alleged conspirator or conspirators does not extablisn 

his participation in a conspiracy, even if you find 
one did exist. Nor, as I have said, is knowledge 
of illegal acts of others sufficient. 

The mere existence of an association or a 
friendship between a defendant and alleged co¬ 
conspirator, by itself, would not be sufficient 
to establish that defendant’s participation in the 
conspiracy. 

Likewise, if one acts in a way which furthers 
the conspiracy, but has no knowledge of it, he 
does rot, thereby become a participant. 







CHARGE OF THE COURT 


48a 

1371 


Charge 

What is necessary, as I have already said, 
is that the defendant participate in the conspiracy 

with knowledge of at least some of its purposes and 
with intent to aid the accomplishment of its 
unlawful ends. 

Now, an additional element I previously 
stated you must find beyond a reasonable doubt is 
that the conspiracy was 1, to commit an unlawful 

act. 

The indictment, as I have indicated, charges 
that the unlawful act here was the importation of 

cocaine in a secret manner in violation of the laws 
of the United States. 

Now, I have also mentioned that the fourth 
essential element of the crime of conspiracy is that 
an overt act intended to effect the object of the 
conspiracy be committed by at least one of the 
co-conspirators after the unlawful agreement hae 
been made. 

An overt act is any step, action or conduct, 
which is taken to achieve, accomplish or further the 
objective of the conspiracy. 

The purpose of requiring proof of an overt 


act is that while parties might conspire and agree 
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to violate the law, yet they may change their minds 

and do nothing to carry it into effect, in which 

event it will not constitute an offense. 

And, as I said, the overt act need be neither 

a criminal act, nor the very crime which is the object; 

of the conspiracy. 

On the other hand, such an act as that which 
was committed by Correa in bringing in the cocaine 
prior to his arrest, could be regarded by you as the 
commission of an overt act. 

It is not necessary for the Government to 
prove that each member of the conspiracy committed 
or participated in a particular overt act, since 

the act of any member done in furtherance of the 
conspiracy becomes the act of all of the other member::. 
Also, the Government is not required to prove 

each of the overt acts or that an act occurred at 
the precise time or place as alleged in the 
indictment. 

It is sufficient if it proves the commission 
of at least one of the acts in the Eastern District 
of New York, at or about the time alleged. 

With these general principles as a guide, you 
wi 1 ! consider ./hether the Government has, beyond a 


T 
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reasonable doubt, established the essential elements 
of the conspiracy charged in count one of the 

indictment. 

Now, the Government maintains here that it" 
has established both a conspiracy and the 

participation of this defendant in that conspiracy 
by direct evidence and by circumstantial evidence. 
What is direct evidence? Direct evidence 

is where a witness testified to what he saw, heard 
and observed and what he knows of his own knowledge, 
that which comes to him by virtue of his senses. 

Circumstantial evidence is where facts are 

» 

established from which, in terms of common 
experience, one may logically infer other fact3 that 

are sought to be established. 

For example, here in this courtroom there are 
no windows. When we came into the courtroom it may 

have been sunny outside. But when someone walked in 
with his coat laden with snowflakes, we know the 
weather has changed. But we haven't seen it happen. 

VJe just deduced that fact from seeing a person 
walk in with snow on his shoulders. 


(continued next page.) 
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Th3t*s what we mean by drawing inferences from 
circumstances which rationally lead to other facts. 

Circumstantial evidence, if believed, is of no 
less value than direct evidence, or in either case you 


must be convinced beyond a reasonable doubt of the guilt 
of the defendant. 

Whether a defendant knowingly and intentionally 
participated in the claimed Conspiracy presents an issue 
of fact. 

Clearly this concerns what is in one's mind, as 
we said before. 


Medical science has not yet devised an instrument 
whereby we can go back to the time of the occurrence of 
the events, and determine what then was a persons' inten 
or knowledge. 

These may be determined from one's acts, his con¬ 
duct, and surrounding circumstances, and such inferences 
which may reasonably be drawn therefrom. 

If you find circumstances of secrecy, intrigue. 




or attempt to conceal the true nature of a transaction, 
these may be considered by you as circumstantial evidence! 
of a criminal intent. 

Proof of motive is not a necessary element of the 
crime with which the defendant is charged. 
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Proof of motive does not establish guilt", nor 
does want of proof of motive establish that a defendant 
is innocent. 

If the guilt of a defendant is shown beyond a 
reasonable doubt, it is immaterial what the motive for 
the crime may be, or whether any motive be shown, but 
the presence or absence of motive is a circumstance whic 
you may consider as bearing on the intent of a defendant 
Now, the witness, Jose Correa has admitted his 
participation in the Conspiracy Charged in the Indict¬ 
ment, and I am relying, of course, to that period of' , 
time which preceded his arrest, when his connection, as 
I said before, with the Conspiracy, if one did exist, 
would have terminated as a matter of law. The testimony 
of such a participant implicating the defendant on trial 
as a perpetrator of the crime, and a member of the Con¬ 
spiracy is inherently suspect, for such a witness may 
well have an important personal stake in the outcome of 
the trial. Such a witness may believe that the defen¬ 
dant's acquital will vitiate rewards that have been prom¬ 
ised to him in return for his testimony. 

The testimony of a participant which implicates 
another person is inherently suspect, and should be scru¬ 
tinized with particular care and extreme caution. 





CHARGE OF THE COURT 


53a 



3 1 

Charge of the Court 1376 


2 

It is an essential element of both the substan¬ 

9 

3 

tive and Conspiracy offenses charged in thi3 Indictment 


4 

that the Government prove beyond a reasonable doubt that 

• 

5 

the defendant on trial knew that the cocaine was illegall 


6 

imported into this country, and that he aided and abetted 


7 

its importation. If you do not find evidence that the 


8 

defendant was aware of the illegally-imported nature of 


9 

the Exhibit received in evidence, you must acquit the 


10 

defendant of both Counts. 

• 

11 

Mow, I have not adverted to all the evidence upon 


12 

which the Government and the defendant relied for their 

* 

13 

respective contentions. 


14 

All evidence, whether or not I have referred to 


15 

it, or counsel have mentioned it in their summations. 

* 

16 

is important and must bo considered by you. 


17 

In my outline of the testimony, I have sought to 


18 

state the substance thereof with complete accuracy. 


19 

However, if, perchance, any reference to testimony does 


20 

not agree with your recollection, and I have stated this 


21 

before, you are to disregard such references by me, and 


22 

I emphasize this as strongly as words can convey meaning. 


23 

Always, it is your recollection, and yours alone. 


24 

that governs, and you must unhesitatingly reject any 

i 

25 

statement as to a fact which I have made which does not 
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accord with your recollection. 


It must be apparent to you that the versions of 


the Government and defense are in sharp divergence on 


key points, and that critical issues of fact and cred¬ 


ibility are raised on this case. 


You are called upon to decide the fact issues 


here, 


IIow do you decide this? 


Now, I think you understand why at the start of 


the trial I suggested that it would be desirable and 


important for you not only to listen, but to look at 


the witnesses as they testified, 


Your determination of the issue of credibility 


very largely must depend upon the impression that a 


witness made upon you as to whether or not he was tell¬ 


ing the truth or giving you an accurate version of what 


occurred. 


I often say to Jurors, When you walk in the door 


of that courtroom and sit in the jury box, while the tri 


is going on, when you are deliberating in the jury room. 


you have your common sense, your good judgment, and your 


experience with you. 


You decide whether or not a witness was straight¬ 


forward and truthful; whether he attempted to conceal 


r 


» 
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anythin;; whether he has a motive to testify falsely; 
whether there is any reason why he might color his testi¬ 


mony . 


In other words, what you try to do, to use the 


vernacular, is to size a person up, just as you would 
do, as I have said before, in any important matter where 
you were undertaking to determine whether or not a per¬ 
son is truthful, candid and straightforward. 

In passing upon the credibility of a witness, 
you may also take into account inconsistencies or contra¬ 
dictions as to material matters in his own testimony, 
or any conflict with that of another witness. 

A witness, however, may be inaccurate, contradictor} 
or even untruthful in some respects, and yet be entirely 
credible in the essentials of his testimony. 

The ultimate question for yor decide in passing 
upon credibility is, Did the v/itness tell the truth here 
before you as to essential matters? 

The fact that some Government witnesses or Govern¬ 
ment employees does not entitle their testimony to any 
greater weight or consideration than that afforded to 
any other witness in the case. 

You will evaluate their credibility the same way 
you do that of air' other witness. 
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If you find that any witness, and this applies 
alike to Government and defense witnesses, willfully 
testify falsely to any material fact, you have a right 
to reject the testimony of that witness in its entirety, 
or you may accept that part or portion which commends 
itself to your belief as credible. 

The law permits, but does not require, a defendant 

to testify in his own behalf. 

The defendant Gonzalez has taken the witness stand 
Obviously he has a deep, personal interest in the result 
of his prosecution. 

Indeed, it is fair to say he has the greatest 
stake in its outcome. 

Interest creates a motive for false testimony, 
the greater the interest, the stronger the motive, and 
a defendant's interest in the result of his trial is of 
a character possessed by no other witness. 

In appraising his credibility, you may take that 

fact into consideration. 

However, it by no means follows that simply be¬ 
cause a person has a vital interest in the end result 
that he is not capable of telling a truthful, candid anc 
straightforward story. 

It is for you to decide to what extent, if at all. 
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his interest has affected or colored his testimony. 

The defendant has offered evidence of his reputa¬ 
tion in the community for honesty, truth and veracity, 
integrity, and as a law-abiding citizen. Such evidence 
must be considered by you along with all of the other 
evidence in this case in determining whether there is 
proof beyond a reasonable doubt of the defendant's guilt, 
Evidence of a defendant's good character which is not 
consistent with the traits involved in the commission 
of a crime, may in itself give rise to a reasonable doubt, 
since the jury is entitled to conclude that it is improb" 
able that a person of good character would commit such 
a crime. 

But, if on all the evidence you are satisfied 
beyond a reasonable doubt that the defendant is guilty, 
a showing that he had previously enjoyed a reputation of 
good character, does not justify or excuse the offense, 
and you should not acquit a defendant merely because you 
believe he is a person of good repute. 

The testimony of a character witness is not to 
be regarded by you as expressing the witness' personal 
opinion of the defendant's character, nor is it to be 
taken by you as the witness' opinion as to the guilt or 
innocence of the defendant. The guilt or innocence of 
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the defendant is for you and you alone to determine. 

During the course of the trial, the attorneys 
at various times have objected to certain questions, 
have moved to strike answers, and taken other procedural 
positions before you. 

These are matters of technical procedure that are 
the proper concern of the attorneys, and should not con- : 
cern you. 

I instruct you that you are not to draw an infer¬ 
ences from the fact that attorneys have made objections 
and motions before you during the trial, or to anything 
the Court may have said or done in ruling upon such motions; 
or objections. 

The Government, to prevail, must prove the essen¬ 
tial elements by the required degree of proof, as already 
explained in these instructions. 

If it succeeds, your verdict should be guilty; 
if it fails, it should be not guilty. 

You find a defendant not guilty on one Count, or 
not guilty on both counts, or guilty on one count, and 
not guilty on the other, as the case may be, or you may 
find, as I say, not guilty on all counts. However, to 
find this one defendant guilty, you must find that he 
was engaged in the Conspiracy alleged with at least one 
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other person not on trial, since as I told you, a Con¬ 
spiracy requires an agreement or understanding between 
at least two persons. 

Your verdict in each instance must be unanimous. 

Your function is to weigh the evidence in the 
case, and to determine the guilt or innocence of the 
defedant solely upon the basis of such evidence and thes] 
instructions. 

Under your Oath as Jurors, as I mentioned previ¬ 
ously, you cannot allow a consideration of the sentence 
which may be imposed upon a defendant, if he is convictej 
to enter into your deliberations, or to influence your 
verdict in any way. 

Your duty is to decide the case solely and only 
upon the evidence. 

In the event of a conviction, the duty of imposin 
sentence rests solely with the Court. 

Each juror is entitled to his or her own opinion, 
but each should, however, exchange views with his fellow 
jurors. 

That is the very purpose of jury deliberation, to 
discuss and to consider the evidence; to listen to the 
arguments of fellow jurors; to present your individual 
views; to consult with one another; and to reach an agre 


a. 


p- 





CHARGE OF THE COURT 


60a 


Charge of the Court 1383 

ment, based solely and wholly on the evidence, if you 
can do so without violence to your own individual judg¬ 
ment. 

Each one must decide the case for himself, or 
herself, after consideration with his or her fellow 
jurors. 

But you should not hesitate to change an opinion, 
which, aCcer discussion with your fellow jurors, appears 
erroneous. 

However, if after carefully considering all the 
evidence, and the arguments of your fellow jurors, you 
entertain a conscientious view that differs from others, 
you are not to yield your judgment simply because you 
are outnumbered or outweighed. 

Your final vote must reflect your conscientious 
view as to how the issues should be decided. 

The Charge here is most serious. 

The just determination of this case is important 
to the public; it is equally important to these defendants. 

Under your Oath as Jurors, you must decide this 
case without fear or favor, and solely, as I have stated 
any number of times, in accordance with the evidence and 
the law. 

If the Government has failed to carry its burden 
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as to a defendant, your Sworn duty is to acquit; if it 
has carried its burden as to a defendant, you must not 
flinch from your Sworn duty, you must convict. 

Now, at this time. I'll ask you to recess for a 
few minutes while I discuss with counsel here whether 
there are any additional instructions, and also I will 
discuss with them the question of whether we should ask 
you to stay or let you go home and come back bright and 
early tomorrow. 

Some of your, I believe, live fairly far out on 
the Island, do you not? 

We will give you a brief recess. You have heard 
an awful lot, put you in there for a while, all fourteen 
of you, because I also have to make a determination with 
respect to the two Alternate Jurors who have sat here so 
patiently for almost three weeks, and this I wish to 
discuss with counsel, so take them out, Mr. Clerk, for 
a while. 

(Whereupon, Jurors were excused.) 

(continued on next page.) 
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Mr. Alfred Toombs Esq. 
335 Broadway 
New York, N.Y. 10013 
U.__S. A. 


Dear Mr. Toombs: 

As promissed by telephone to you I am writing 
to qive all information available about Mr. Mario Mena rlores 
that you requested from me in order to have an interview with 

him here in Chile. 


number you g 
lived there, 
a year ago. 


first thing I did was to call the telephone 
ave me. Although who answered said that he had 
the person added that he had left that house over 


44) and there 
with his wife 
ago naturally 


I went to he place indicated (Lo Plaza 1256 Apt. 
I found out that Mr. Mena had been living there 
Nevertheless he had abanconned her about a year 
not saying where he left for. 


• There thov also told me that he had 
previous job, that he was working as a taxi driver 
who could be the owner of the cab. Finally 1 was 
that about a month and a half ago, he had had an a 
was recovered in a city Hospital (Burros Luco). 


left his 
ignoring 
informed 
ccident and 


Unfortunately in that hospital, there was nobody 
registered in the last sixty days by the name of Mario Mena 
Flores. 


police offiecer 
his information 
comes up in the 
you inmediately 


As time has passed I will •'jet in touch 
and ask him as a personal favor to see 
he can help me in linding the man. If 
meantime, or in the near future 1 will 


with a 
if by 
anything 
phone 


Sincerely yours, 


•, /.' q-r* 

'• .v. 

MIGUEL iiCri./ExTEc.R.. UAl.1 c.KS 


hj.il/cac 



\ 
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uw offices or 

Alfred Lawrence Toomus 

bHOAUWAY 
NIK YOKE. N * 10013 
Itfltf' * 34 - 3 * 1*0 

March 19, 1974 l 


Thomas R. Pattlson " hi} 9 i -q 

Assistant United States Attorney 
Eastern District of New York 

225 Cadman Plazn East ^ f i 

Brooklyn, New York, 1120i 

i 

K.e: United States v. Manuel Gonzalez 

72 Cr 1176 


Dear Mr. Pattlson: 

This will confirm our various telephone conversations 
concerning Che proposed deposition of Mario 

Santiago Chile. Immediately after our pre-trial conterence 
before Judge Neaher on March 4, 1 telephoned our Chilean 
counsel to request his 1-ur.cdlate response to our prior letter 

--- C- 

asr-H-jau-s sr; as s = »£«- 

for°trial ' and V had° lcft ^word on 

5~3* coS^ScT £.i 11. 

At that time, our counoel informed mo that he had 
vl 3 ited Mr. Mena Flores*homo and had been informed by Mro. 

Mena Flores that her husband had abandoned her recently an 
that she did not know where he was living. I instructed our 
counsel to continue to search for the witness and that I would 
telephone on Thursday, March 14 for a further report, 1“—^* 
lately after talking with our counoel, 1 telephoned your o 
to inform you of this development but you were not in. I left 
a message for you on several occasions but v;o were unable to 
gat in touch until Thursday, March 14. At that time I told 
that 1 would bo talking with our counoel that evoniug . I di 
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opeak t° our counsel on March 14, and ho advlaed no that 

far his search had been negative, but that if he had an i •;>■ 

additional two weeks time he believed that he might be able 

to locate Mr. Mena Flores. I advised our counsel to do oo ’ 

and requested a written report of hia efforts oo for. I i n - 

formed you of tnese developments on Friday, March 15, during ! WM 

which time I was actually on trial in the Southern District./ 

1 

It is our position that we are baiting our efforts to $'-**£!*& 
locate Mr. Mena v lores and that we ore prepared to go to 
Santiago immediately after being advised that he has been, *• 
found. We do not propose to take longer than the <^ate'of the 
scheduled pre-trial conference, April 16, to do thip.vV, 


Very truly yours 




■ •. v» 

* > ,v-> tU-iftfi 


, 1 •, mTf 

' if 


Alfred 
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w 

/■ ( ^ V/ 

Lawrence Toombs • c1 **>;$•, V>’ 
• 'V -"f* 'ij.ii *fcf 
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Hon. Edward R. Neaher 
United States District Judge 
Eastern District of New York 
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Mr.Alfred Toombs Esq. 
335 Broadway- 
New York, N.Y. 10013 
U. S. A. 


Dear Nr. Toombs: 

I am writing to you again with a summary of what has 
been done here in Chile to try and find Mr. Mario Mena Flores, because 
my previous letter got lost.- 

As 1 told you by writing too in my letter of March 18th. 
this person had left his house, where he lived with his wife, about a 
year and a half ago, ignoring where he had gone because he had abandoned 
her. He afterwards had begun toy drive a taxi -according to his wife- but 
she did not know who the owner was, what made impossible getting any trace 
of the nan. Even more, I was told that he had had an accident and that he 
had been in a hospital, but there nobody had been registered by the name 
of Mario Mena Flores.- 

Following your instructions, I got in touch with a police 
officer and asked for some information about this man, and if possible, 
giving me his actual address. The last information the police could offer 
was the one 1 had because he has not had to give any authority his new 
address, so that information also failed. 

As a matter of fact, here in Chile there in no way of 
calling a man in front of a Court or Judge if you do not accuse him of 
something. There is no procedure to get the police on the trail of some¬ 
one except if the man has committed a crime. 

I am sorry that nothing useful has resulted of my action 
here in Chile in interest for your client but I cannot do anything more 
than what I have already done. You asked for a written statement and I 
sent it some time ago. 1 do it once again hoping this time you receive 
it and it may help.- 




Sincerely yours, 
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MOTION FOR DFPOSITION 
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, 

Plaintiff, 

-a^ainst- 

JOSE VALENZUELA-CORREA, BOLIVAR 
IRIZASS^i, MANUEL GONZALEZ and 
JOHN DUE, also known as MARIO 

lip II 

$ 

Defendants. 


STATE OF NEW YORK ) 

l s s • z 

COUNTY OF NEW YORK ) 

ERNEST h. HAMMER, being duly sworn, deposes and says: 

1 am cue attorney for tne defendant, MANUEL GONZALEZ. 

On November 2b, 1972 by Notice of Motion tne defendant 

moved to take ti.e oral examination of one MARIO MENA, a citizen 
and resiaent or Chile. Tne affidavit, dated November 17, 1972, 
of tne defendant is to be read herewith. 

Tne need and materiality of MARIO MENA * s deposition 
is clearly apparent from tne prior affidavit of defendant sub- 

mittea in support or tne application. 

On January 2, 1973 I represented to this Court that 

my investigation of tne exact wnereabouts of MARIO MENA in Chile 
nad indicated that a person in New York was in possession of suci 
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information. X have since interviewed that person wnose name 
is EDWARDO DEL CANTO, B30 MacLean Avenue, Yonkers, New York. 

rr. DEL CANTO has advised ine and the defendant that 
he is a native of Chile and now a citizen of the United States. 
He further informed me that he is a friend of MARIO MENA since 
boyhood and reports that MARIO MENA's full true name is MARIO 
MENA FLORES. Also he states tnat MARIO MENA FLORES resides 
at Lo Plaza 1256, Apt. 44, Santiago, Chile. He further informs 
us that MARIO MENA FLORES is a substantial businessman in 
Santiago, Chile and is the owner of a broom and a shoe factory. 

We renew our motion herein and urge the Court in 
the interest of justice to make an order permitting the deposi¬ 
tion of MARIO MENA FLORES be taken pursuant to Rule 15 at the 
United States Embassy in Santiago, Chile before a consular 
officer autnorized to take such deposition. 

I As previously stated MARIO MENA FLORES is a citizen 

» 

; and resident of Chile and thus cannot be subpoenaed for trial, 
i If the Court denies the defendants' motion then the defendant 
! will effectively be denied the opportunity to produce the 
|i testimony of a witness who is necessary and material to a pro 


per defense of this action. 
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ERNEST H. HAMMER 


Sworn to before me this 

of January, 1973. 

;h 

mtk- ; t'O 


N . tary Public 





MOTION FOR DEPOSITION 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


THE UNITED STATES OF AMERICA 

vs. 

JOSH VAEENZUELA-CCRREA, 

BOLIVAR IRIZARRY, MANUEL 
GONZALEZ, JOHN DOE, also 
known as "Mario C." 

Defe ndants. 


STATE OF t !EV- T YORK ) 

: ss . : 

COUNTY OF NEW YORK ) 

ANDREW M. LAWLER, JR., being duly sworn, deposes 

and says: 

1. I arn the trial attorney for the defendant, 

MANUEL GONZALEZ, and submit this affidavit in further support of 
defendant's motion to take the deposition of MARIO MENA pursuant 
to Rule 15 of the Federal Rules of Criminal Procedure. 

2. During the court appearance of January 15, 1973 
your deponent represented that an attorney had been retained 
in Santiago in connection with the proposed deposition and 
that the attorney was in process of attempting to contact 

MR. MENA. Subsequent to that date the attorney, MR. ALDUNATE, 
informed us that he had spoken to MARIO MENA and that MR. MENA 
agreed to have his deposition taken in Santiago, Chile but 
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would not come to the United States to testify. MR. ALDUNATE 

stated, however, that his conversation with MR. MENA had taken 
place prior to the time that he had received our telegram con¬ 
taining proposed questions to be put to MR. MENA. MR. ALDUNATE 
informed us that he had made arrangements to speak with MR. MENA 
again. 

3. A decision was thereafter made that ERNEST H. 
HAMMER, ESQ. would fly to Santiago, Chile and participate in 
this scheduled interview. On January 14, 1973 MR. HAMMER flew 
from New York to Santiago, Chile. On January 16, 1973 MR. HAM¬ 
MER telephoned your deponent from Santiago and stated that he 
had personally spoken with MR. MARIO MENA who had confirmed 
that he was willing to have his deposition taken in Santiago, 
Chile but he was unwilling to travel to the United States to 
testify at the trial. During MR. HAMMER's interview of MR. MENA, 
MENA stated that he was physically in New York during portions 

of 1972, that he knew the defendant, MANUEL GONZALEZ, and 
that he had been to GONZALEZ 1 bar on ten to fifteen occasions. 

MENA further confirmed that he had discussed with the defendant 
the subject of the importation of shoes from Santiago and their 
subsequent sale by GONZALEZ in New York. MR. MENA stated to 
MR. HAMMER that he is a representative of a shoe manufacturing 
concern in Santiago, Chile. 

4. MENA acknowledged that he knows the defendant. 


JOSE VALENZUELA-CORREA; that VALENZUELA-CORREA was an employee 
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and \ 

of the Confederacies De E.E. Particulars De Chile;/that he | 

was aware that the defendant, VALENZUELA, was going to New 
York in October 1972. MENA stated that he gave VALENZUELA- 

I 

CORREA a letter of introduction to GONZALEZ in New York. When 
MR. HAMMER showed to MARIO MENA the letter v/hich the defendant, I 

I 

VALENZUELA-CORREA, did in fact deliver to the defendant, 

I 

GONZALEZ, MENA denied that that was the letter which he had ^ 

qiven to VALENZUELA. MR. HAMMER is now in the process of ob- 

y , I 

tuining a sworn statement to the above effect from MARIO MENA, 
which will be submitted in support of the application to take 
MENA's deposition in Santiago. The reason for this affidavit 
is to bring these facts immediately to the Court’s attention 

to avoid unnecessary delay. 

5. I have informed MR. HAMMER of my appearance 
before the Court on this date and he has advised that he will 
remain in Santiago until after I have made the instant applica¬ 
tion to the Court. 

6. Your deponent respectfully submits that MENA's 
testimony is clearly material to the defense of this case. 

In addition, MENA is a foreign national, residing in Chile, not 
subject to the subpoena power of this Court, and who has stated 
a willingness to be deposed. Your deponent respectfully requests 
therefore that in order to prevent a failure of justice, the 
Court enter an order pursuant to the provisions of Rule 15 of 
the Federal Rules of Criminal Procedure, permitting the defendant 
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to take the deposition of MARIO MENA in Santiago, chile 



Andrew M. Lawler,^ 


Sworn to before me this 
31 day of January, 1973 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


Plaintiff, 


-acjamst- 


JOSE VALENZUELA-CORREA, BOLIVAR 
UIZAGSi, MANUEL GONZALEZ and 
JOiiN DOE, also known as MARIO "c" 


Defendants. 
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STATE OF NEW YORK 


~' r C HU 7 6 


COUNTY OF NEW YORK 


ANDREW K. LAWLER, JR., being duly sworn, 
deposes and says: 


I am the trial attorney for the defendant 


Manuel Gonzalez and 


summit tnis affidavit in further support 


of defendant's motion to take the deposition of K 


ario Lena 


pursuant to Rule 15 of the Federal Rules of Criminal 


Procedure. 


The original application to take Mena's 


deposition was made by Notice of Motion returnable 


* November 2d, 1972. That motion was supported by a detailed 


affidavit of the defendant which set forth the reasons why 


c *' e deien3(? believed that it was imperative to take the 


deposition of Mario Mona, who is a resident and citizen of 


Umle. it is also clear from' the date of submission of this 


n 


T 
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motion that defendant's request was made at the earliest 

possible time, was made in good faith and could not be 
considered dilatory. 

of the time of the original application, 
the defendant was unaware of the exact address in Chile 
of this potential witness. The defense, thereafter, located 
a Mr. Eduardo Del Canto, who was able to provide Mario 
Mena's full name and address. Upon receipt of this informa¬ 
tion the defendant submitted an affidavit of Mr. Hammer 
dated January iy73< renewing the motion. Immediately 
thereafter your deponent and Mr. Hammer made efforts to 
contact and to retain counsel in Santiago, Chile, in 
connection with the proposed deposition. On January 10 
I obtained the name of an attorney in Santiago, Chile, to 
wit, Sergio Aldunate. Efforts to reach Mr. Aldunate on 
January 10 were not successful. However, on the morning 
of January 11 i spoke to Mr. Aldunate by telephone at his 
office in Santiago and retained him to work with us on this 
matter. Tnat same day I sent a cable to Mr. Aldunate 
confirming our telepnone conversation. Included in this 
came was the request to locate and interview Mario Mena Flores 
and to oetermine wnether he would consent to have his 

deposition taken in Santiago. The cable stated that "time 
is of essence". 
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4. Your deponent respectfully submits that the 
testimony of Mario Mena Flores is absolutely essential 

to tne defense of tnis case and that defendant has expedi¬ 
tiously acted upon and pursued all information which he was 
aole to obtain concerniny the identity and whereabouts of 
this witness. To force the defendant to trial without 
permittiny him an opportunity to fully investigate and 
develop tnis information would effectively deny him his 
nynt to properly prepare his defense. 

5. T..e original affidavit submitted by defendant 
Gonzalez sets forth in some .VirJ.’ ;he mauer-.al.Liy of Mario 
Mom'-, testimony and your deponent will attempt to further 
expand on tnat issue. Based upon the discovery thus far 
obtained, it is clear that tne Government will not allege 
that defendant, Gonzalez, nad actual possession of the drugs 
Essentially the Government will rely on circumstantial 
evidence in an attempt to establish Gonzalez knowing parti¬ 
cipation in tins conspiracy. One of the critical areas of 
proof will relate to the delivery of a letter to defendant 
Gonzalez by defendant Vaienzuela-Correa. The letter, 
apparently sent from Santiago, and signed by a Mario, refers 
to the delivery of certain goods. The Government will 
maintain that tne letter related to drugs and further, 

that Gonzalez kr.ew tnat t.ie shipment contained drugs. 
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hr. Gonzalez has testified before a Grand Jury and has 
submitted a detailed affidavit to this court to the effect 
tnat he does, in fact, know a Mario in Santiago, Chile, 
and tnat lie was expecting a shipment of goods from him. 
lie nas testified, nowever, tiiat the shipment he was expecting 
was a shipment of shoes and that that shipment was expected 
as the result of certain conversations he had had with 
one Mai 10 Mena Flores m New York some months prior to the 
incident in question. 

6. We have been informed that Mario Mena Flores 
is in fact the owner of a snoe factory in Chile. It is 
therefore essential to the defense of tms case to obtain 
the estimony of Mena F.lores in an effort to corroborate 
the testimony of defendant, Gonzalez. 


/. I here would appear to be no question but 
that suen testimony would be material and vital to the 
defense if Mario Mena Flores were present in this country 
and willing to testify. The fact that he is a citizen and 
resident of Chile and thus not subject to the subpoena power 
of this Court does not make this testimony any less material 
or relevant to the trial of the case. 
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8. Therefore, your deponent respectfully 
requests tliat the Court grant defendant's motion to take 
the deposition of Mario Mena Flores in Santiago, Chile, 
or, in the alternative, to grant an adjournment of this 
action to allow defendant to pursue this matter with 
counsel in Chile in an attempt to submit additional 
supporting evidence to the Court. 


ANDREW M. LAWLER, J£r. 


Sworn to before me 


this 12th day of January, 1973, 
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lav. Nil t r a. jam 

Ui’lrri ,'i N"h York 

fi« 31-11 l .il'l) 

Qtili ,| in ij . y ,rw C-iunty 
Ciiiiiiu.»»ii.,i C*^ir..i MjicIi 30, 1973 
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